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CORPORATIONS BILLS 2001 
Suspension of Standing Orders 

Resumed from an earlier stage of the sitting. 

HON PETER FOSS (East Metropolitan) [5.36 pm]:  Members may think that, rather than reduce the amount of 
time for which the issue is referred to the Legislation Committee, we should increase the amount of time for 
which it is referred.  Obviously, there are major issues in relation to Standing Order No 230 about which the 
House must know and be concerned.  I provide some reason why I believe the House can move reasonably 
quickly - I confess it will not be easy - to meet the timetable suggested by the Leader of the House.  It is essential 
that we have the cooperation of the Government in making sure resources are available.  I seek assurance from 
the Leader of the House that the various documents and needs of the committee will be provided expeditiously 
and, in fact, in advance of the committee’s asking for them.  I ask him to ensure that the material and people I 
have mentioned are made available so that the committee does not have to scout around and be delayed.  If the 
committee is to cooperate with the Government to enable it to meet its timetable, I expect the Government to 
similarly cooperate to enable the committee to meet its deadline. 

Hon Kim Chance:  We’ll do our best to meet those needs.  

Hon PETER FOSS:  In anticipation of the committee’s deliberations, I have prepared a lengthy memorandum of 
the history of this matter so that the members of the committee - and it is important that members are appointed 
as soon as possible - can be quickly apprised of the situation.  One of the difficulties that members in this House 
will have in deciding whether to agree to a reduction in time is not knowing how much information must be 
obtained.  What will the committee need to know to be able to make a recommendation to the House?  As I said, 
it is not simply a matter of the referral Bill.  In some ways, that is the least important part of this legislation.  I 
believe that the committee will not need to look at the referral Bill because, in some ways, it is history.  The 
committee will have to examine the Bill itself.  The committee must consider the capacity of the State to 
terminate the referral.  To determine that capacity the committee must also examine the intergovernmental 
agreement. 

The termination is an important part of this Bill.  This is a referral of a Bill, which in itself is very limited in its 
effect.  The important aspect is the second part of the referral that provides that the Bill may be amended.  Why 
is that part so important?  It is because of the area in which the Bill operates; that is, in the corporations and 
securities industry.  What aspect of our life could not theoretically be caught up in that area?  Of course, the issue 
that instantly concerned the Labor States was industrial relations.  Those States were extremely concerned that 
the Commonwealth could take over industrial relations by amendment to the Bill.  The Labor States again, and 
possibly all States, were extremely concerned that the Commonwealth might take over all responsibility for 
environmental matters under this referral. 

Hon Dee Margetts:   Or anything! 

Hon PETER FOSS:  As Hon Dee Margetts has pointed out, it is an area of the law that is so comprehensive that 
it potentially, by allowing the Commonwealth to amend the Bill which was referred to it, allows the 
Commonwealth to give to itself power over anything.  It could make the States totally and utterly irrelevant.  It 
could continue to lift itself up by its bootstraps, and that is why this is no ordinary Bill.  What is the protection 
against a rogue Commonwealth Government going ahead and using such power?  That is what we must find out.  
It is one of the issues that the committee must examine because it is something that I argued for as Attorney 
General.  I was described as a lone wolf by The Australian at one stage, but by the end of that time I had 
managed to convince all the States that the measures I proposed were necessary. 

I proposed that the States must have a real power to revoke the referral, because if the Commonwealth does 
something the States do not like, they must be able to say, “enough.”  We all know that if the basic referral is 
revoked, that is the end of the Corporations Law.  It would be nonsensical for any State to say that it will revoke 
the Corporations Law.  It would be rather like putting a gun to one’s head and saying, “Come one step closer and 
I will blow my brains out.”  The Commonwealth would very happily say, “Well, go and blow your brains out.”  
Therefore, we must have something that will work.  I will be interested to see whether my proposal is in the Bill 
and, if it is not, I will suggest that the committee amend the Bill to include it.  I suggest that there should be a 
power to revoke the amending power.  However, it needs to be drafted in such a way that it does not sink all the 
amendments that have been made, but sinks only future amendments.  In other words, a freeze can be put on the 
law at the date of revocation.  At that stage there would be a perfectly good operating Corporations Law, but 
from then on the Commonwealth would have no power to amend it.  I first proposed that at a meeting of the 
Standing Committee of Attorneys General in Melbourne.  At first people did not follow the gist of it but by the 
time we got to Launceston, Tasmania, all the States wanted that form of revocation.  I had written to all the 
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Attorneys General in the meantime and they all agreed that was the game.  In fact, they became even more keen 
than I was. 

The second provision required is the capacity to exercise that revocation effectively, for not just one State but for 
all the States to operate cooperatively.  At one stage I suggested it was possible to have two intergovernmental 
agreements.  An intergovernmental agreement operates as a treaty between the States, and not a treaty between 
countries.  There is an intergovernmental agreement between the Commonwealth and the States together.  There 
was no reason why the States separately could not agree to a treaty between themselves as to how they would 
operate under the intergovernmental agreement.  The Commonwealth could insist on whatever it liked in the 
intergovernmental agreement between it and the States, but if the States had their own private agreements as to 
how they would operate, it would not matter what the Commonwealth’s views were. 

First, I would like an undertaking from the Leader of the House that I will be allowed to examine the 
intergovernmental agreement.  I realise that it may not have been finally executed - which is in itself a worry 
because who knows what the Commonwealth might do if the State is not bound to an agreement - because the 
1990 agreement was not signed until 2000.  However, I need to examine the latest draft of the intergovernmental 
agreement. 

Secondly, I need to examine any intergovernmental agreement between the States themselves or to have it 
confirmed that there is no such agreement.  Why is the intergovernmental agreement so important?  It deals with 
issues such as the environment, and it provides that the Commonwealth will not legislate with regard to the 
environment, or industrial relations, and it will not do various other things.  To the extent that the 
Commonwealth does legislate, it will need the approval of the ministerial council before doing so. 

When the attorneys met in Melbourne an agreement was secured with the Commonwealth that it would require 
four States to agree to the legislation.  The States were virtually giving the Commonwealth the power to amend 
the Constitution.  The old system was a bit rough because it required only the Commonwealth plus two other 
voting parties to agree.  It does not take too much imagination to work out that the Commonwealth could 
normally get one of the Territories and a couple of other States on its side; therefore, the Commonwealth plus 
two States could drive the rest of the Australian nation.  It was thought unfair that the Constitution could be 
changed by that means.  An agreement was reached that the approval of four States would be required.  That 
agreement was lost by a brilliant piece of work by the New South Wales and Victorian Governments, which 
must go down as the world’s greatest negotiators ever!  However, agreement was reached before the change. 

The question then arose of the process for approval.  The Commonwealth said that the States could not control 
the Commonwealth Parliament and therefore, anything that happened in the Commonwealth Parliament was not 
subject to ministerial council control.  That is interesting.  The intergovernmental agreement provided that if 
anybody in either House moved an amendment to an amending Bill, whether it was initiated by the Government 
or anybody else, it did not have to go through the approval process.  This was really a bit silly and the States had 
seen it happening before when legislation passed through State Parliament, and then the Commonwealth 
Parliament changed it.  The States cannot tell the Commonwealth Parliament what to do, but they certainly 
believe they can tell it not to use the States’ powers to amend legislation.  If the Commonwealth wants to make 
changes to the law by using its own corporations power then it can introduce its own Bill for that purpose.  
However, if it wants to use the States’ power, the States must approve it first.  The Commonwealth had difficulty 
with that, and I would like to know what finally happened because that is one of the provisions that I regarded as 
absolutely essential.  If that provision was not included, a non-government person could introduce a Bill to 
amend the Bill and it would be constitutionally valid.  The Commonwealth agreed only not to introduce its own 
Bill.  There seemed to be a large enough gap in the process to drive a horse and cart through.  The 
Commonwealth could continue to make all sorts of changes purely by agreeing to a Bill with the ministerial 
council, deciding that it would make changes, going into Parliament, and proceeding to do so, without breaching 
the intergovernmental agreement. 

It is important, first, that the Commonwealth Government be morally bound not to do that and be obliged to 
oppose any such change.  Secondly, as it is a breach of the agreement, it is important to allow the States to 
terminate it.  It should not be done by the States getting together and saying that they are going to do it simply 
because they do not like the situation.  It seems a very important thing.   

Let me put these things together: there is a referral that puts beyond doubt the constitutional position of the 
federal legislation; there is the power to amend as controlled by an intergovernmental agreement; the 
intergovernmental agreement must be tight in its provisions in order to prevent the Commonwealth abusing the 
powers given to it, and there must be adequate sanctions if there is abuse.  Lining up all those things and getting 
all the ducks in a row is quite difficult.  The Commonwealth was quite resistant in some areas.  The Corporations 
Law, on a commonwealth basis, is the responsibility of the Treasurer; it is not the responsibility of the Attorney 
General.  That has been one of the major problems in Corporations Law.  It is run from Treasury, and the 
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Treasurer never attends the ministerial councils - the Minister for Finance is sent.  Before he attends he is told 
what he can agree to and what he must get.  The meeting consists of all the men and one boy.  The problem is 
that there is someone at the meeting who does not have the authority to make a decision and it is therefore 
difficult to arrive at a reasonable agreement.  Throughout the process one of the difficulties is that we have never 
dealt directly with the Treasurer; we have always dealt with his delegate, who has a limited degree of power.  
The Treasury has always been at odds with the Standing Committee of Attorneys General as to what is the 
appropriate way of dealing with the situation. 

It is important for members to understand the extent to which we are, by this Bill, solving the problem.  As 
touted by the federal Government, the problem is that uncertainty and doubt is causing a commercial cost to 
Australia.  The referral Bill does not resolve the uncertainty and doubt; only the retrospective correcting laws 
resolve uncertainty and doubt.  Only the States have the capacity to validate anything that, up till now, is invalid.  
From time to time in this Parliament we have passed retrospective validating legislation.  Only the States can do 
it; the federal Government cannot fix its own problems.  The States will continue to do that every time another 
problem emerges.  This reduces some of the areas where people can make an argument in court; it does not 
overcome them; it only reduces them.  It allows a lesser doubling up of state and commonwealth responsibilities.   

A number of things will not be solved by this legislation.  The committee, in the very short time allowed, will 
have to look at what is still left out.  The question of cross-vesting is left out.  It is a major concern, because one 
message that we have got clearly from the leading corporate judges of Australia is that cross-vesting must be 
restored.  It can be restored only by the constitutional amendment.  The Commonwealth will have to face up to it 
at some stage; there will be an enormous cost and impact on this country unless the question of cross-vesting is 
dealt with. Secondly, the legislation does not deal with the other national schemes that suffer from the same 
problem. 

In addition to what I have ready asked him, I ask the Leader of the House to provide a witness who will be able 
to advise the committee on what is the stage of resolution of the other matters.  It will have to be someone who is 
appropriately legally qualified and who has been involved in the discussions.  I suggest that the person be Dr Jim 
Thompson, who has been attending the SCAG meetings for some years.  Another person who should be made 
available is the parliamentary counsel who has been involved in the drafting.  It is important that he be made 
available to the committee.  Those two people will be able to bring the committee up-to-date on what has been 
happening. 

Another curious effect of the legislation arises from a discussion that took place between the Treasurer and the 
Premiers of New South Wales and Victoria.  Prior to the SCAG meeting in Sydney, the Labor States held a 
caucus.  They were concerned about the remarks of Hon Peter Reith that the Commonwealth intended to take 
over industrial relations using their corporations power.  The Commonwealth said that it did not mean the one 
that was going to be referred to it but rather the one it already had.  Hon Matt Foley got quite upset and 
concerned.  In Sydney they decided to write into the Bill an exception of several things.  They produced a 
document that had derision heaped on it when first produced to the Commonwealth.  Not surprisingly, the 
Commonwealth rejected that document and the meeting broke up in total disarray.  I think the Commonwealth 
Government acted quite properly in rejecting what the Labor States sought to thrust on it.  Shortly after that, 
legislation was introduced in New South Wales to give effect to it.  It was dreadful legislation that would cause 
more problems than we have currently.  As I mentioned earlier, the meeting took place between the Premiers of 
New South Wales and Victoria.  In order to save face, the document was submitted as a preamble.  It has no 
legal effect.  It cannot cause any legal disputes and is there only to guide interpretation.  The cost of inserting the 
preamble was a reduction in the number of States that agreed from four to three.  New South Wales and Victoria 
managed to give away, on behalf of the rest of Australia, one of the most important parts of the concessions that 
had been obtained from the Commonwealth.  I hope the number has only gone down to three; that is what the 
Labor States announced after Sydney.  It was brilliant negotiation by New South Wales and Victoria.  It was 
done by the Premiers, who had no familiarity with it before - it shows what can happen when one gets three 
Treasurers together who try to deal with legal matters.  They managed to give away one of the best and most 
important concessions gained from the Commonwealth.  It only gained a useless recital that does nothing except 
save the face of the Labor States that asked for it in the first place.  The inheritance was given a way for a mess 
of pottage.   

I would like to know what else was agreed at the Sydney meeting.  All we received was a press statement that 
said virtually nothing.  What were the details of the agreement made in Sydney?  Has Western Australian been 
told the details of what was in agreed in Sydney between the Commonwealth, New South Wales and Victoria?  I 
would like to know what they uselessly gave away on our behalf without consultation.  What was achieved?   

This is a fundamentally difficult area for Western Australia.  This legislation could potentially cause us to give 
everything away.  We will protect ourselves from giving everything away only if we satisfy ourselves that the 
legislation has the appropriate protections, so that any behaviour on the part of a Commonwealth Government or 
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Commonwealth Parliament, which takes away powers from State Parliaments that they did not intend to confer, 
results in an appropriate reaction by the States.  We must retain the capacity to ensure that this is not used by the 
Commonwealth to take state powers.  I am sure that the Leader of the House would agree with that.  He would 
hate to find himself in government and then find he has no function to perform.   

Unfortunately, Western Australia has had derision poured on it.  I have always said that I preferred a referral 
Bill, and that is what we got.  Every protective measure was at the insistence of South Australia and Western 
Australia because we have had it before; we have seen the results of what happens when the States do not follow 
what is happening.  It took quite a long time to get the other States on side.  They eventually came on side and 
we had a good deal going, but it was all thrown away by the Labor States insisting on the amendment.  In the end 
it was given away by the Premiers of Victoria and New South Wales. 

Hon Kim Chance:  Does it not have something to do with that lunatic Reith trying to build industrial relations 
matters into Corporations Law? 

Sitting suspended from 6.00 to 7.30 pm 

Hon PETER FOSS:  Just prior to the dinner suspension, the Leader of the House interjected that perhaps the 
problem was the remarks of Hon Peter Reith.  I certainly agree that his remarks were less than helpful, but they 
were irrelevant because what the federal Government was saying was clear, and the assurance was given by the 
Prime Minister to the Labor Attorneys General that Hon Peter Reith’s references were to the Commonwealth’s 
own corporations power, not to the referral power.  That assurance was plainly given and was easily capable of 
understanding, because the Leader of the House obviously understood instantly the difference between using the 
referral power and using the Commonwealth’s power.  It seems to be straightforward and obvious, and that is 
clearly what he said.  However, despite that assurance, certain Labor Attorneys General became concerned about 
it.  Even if they did not understand it, there were enough Solicitors General around to advise them that that is 
what it meant, and they should not have become unduly concerned about it. 

Frankly, I do not think anybody did brilliantly out of it.  The federal Government’s handling of the matter has 
been absolutely atrocious.  It is ludicrous that something which is essentially legal is being handled by the 
Treasury, and that the federal Government tries to do it through a junior minister who does not have the power to 
make decisions.  That is a recipe for disaster.  Something which probably could have been negotiated quite 
effectively got mucked up time and again by the inability of the federal Government to get its act together.  At 
the last minute it was totally mucked up by the Labor States, which broke ranks with their colleagues, insisted on 
something that was totally stupid, and managed to lose a major gain for the States in going from two States to 
four States and then going back to three States.  That was very poor indeed and was badly handled. 

The essential point is that although I do not believe, and have not believed for the past 20 years, that progress in 
Corporations Law has been for the benefit of Western Australia, nor do I believe that there is any demonstrable 
benefit to Australia as a result of the way in which it has gone - in fact, I think the reverse can be demonstrated - 
we in Western Australia have no choice.  We are in a remote, small part of the country.  We are virtually 
presented with whatever New South Wales and Victoria want, and we are stuck with that.  Therefore, we must 
recognise the reality of that matter.  We must make sure that we put into the legislation the appropriate 
preservation. 

As I said, the Government must give its utmost cooperation in this matter going to the committee.  We must 
move urgently to appoint the committee and make sure that all the things for which I asked for that committee go 
to it as a matter of urgency and there is full cooperation; otherwise we will get caught again by artificially 
imposed time limits. 

I am conscious that a large number of people have arrived for the purpose of hearing an inaugural speech.  
Therefore, I seek leave of the House to continue my remarks at a later stage of today’s sitting. 

[Leave granted for speech to be continued.] 

Debate adjourned until a later stage of the sitting, on motion by Hon E.R.J. Dermer. 

[Continued on page 553.] 
 


